Florida Continuing Legal Education Outline
THE PEACEFUL DIVORCE™ MODEL 

Expand Your Practice
Make More Money

Improve Your Quality of Life

Help Families

Trends:

Of the 50 percent of marriages that end in divorce nationwide, at some point during the dissolution case filed, in 65% – 80% of those cases at least one party will proceed pro se (without an attorney.)  Florida statistics are consistent with this trend.

This figure has been on the rise as divorcing couples try to go it alone.  This trend is growing for many reasons, including the current economic conditions wherein the source to pay attorneys (such as home equity lines, savings and investments) have diminished or disappeared, and because of the perception by the general public that attorneys will fuel the fires as, the longer the case goes on, the more money they make.

The Problem:

A.  The Problem for Divorce Lawyers and Divorcing Couples 

The costs of litigation are avoided by divorcing couples who are refusing to hire attorneys and are actively seeking alternatives to the adversarial process to end their marriages, including choosing the option of going through the process pro se. This means lawyers are losing business and potential clients are going unrepresented.  This is a lose-lose proposition for both the divorce attorneys and the divorcing couple.

B.  The Problem for the Courts
The Florida Family Courts addressing the many problems arising during pro se cases face a seriously slowing of the docket in addition to an already overburdened system. Many Florida courts offer self-help centers for pro se family court litigants. Supreme Court forms are readily available as is assistance in the process, but the problem is not going away. In fact, it’s getting worse.

What else can be done?

Alternatives To An Adversarial Divorce That Include Legal Representation:

Currently, limited alternatives exist for divorcing couples including: 

A.  One or both attorneys try to keep the process peaceful as best they can within the structure of the adversarial system.
Through the utilization of mediation and general life skills, or education in dispute resolution, one or both attorneys may attempt to avoid unnecessary litigation.  

One of the major problems with this strategy is that if either or both of the parties, or the other lawyer, become highly emotional, there is no professional at the ready who can work with one or all of these parties on the emotional level.  That is not the divorce attorney’s job, nor is it the focus of his/her training.  Rampant unchecked emotions are a major catalyst for aggressive litigation.

B. Collaborative Divorce

Collaborative divorce is a process in which parties and their attorneys enter into a contract called a Collaborative Participation Agreement. This agreement must be signed to begin the process and must be renewed periodically by the parties and their attorneys to continue the process. Essentially, the Participation Agreement states that the parties and their attorneys will attempt to resolve matters related to the marital dissolution without court intervention. It also requires withdrawal of the attorneys should either party withdraw from the Participation Agreement and opt to go to court. 

C. Peaceful Divorce™

Peaceful Divorce is offered as an alternative to collaborative divorce and the traditional adversarial system.

While based upon the same principles of teamwork and cooperation as collaborative divorce and recognizing the value of a procedural framework, the peaceful divorce does not bind the participants to a strict set of rules and regulations. However, all Peaceful Divorce™ professionals are committed to resolving family conflict.

The Peaceful Divorce Model 

The Peaceful Divorce Model has been created to provide a spectrum of services offered by a team of professionals who share a common intention:  to facilitate the creation of a peaceful divorce for their clients.

Ethical family law practice, professional courtesy, forthright and timely communication, availability of third party professionals to work proactively with the attorneys and the divorcing families, and the paramount intent to de-escalate family conflict are the cornerstones of the Peaceful Divorce model.

Recognizing that divorce is a transformational time for families, the Peaceful Divorce model is an evolutionary process, flexibly adjusting itself as the needs and desires of the family shift and change. 

The Peaceful Divorce Model utilizes customized approach to marital dissolution based upon the particular needs of each family.  It allows the attorneys, as team leaders, to counsel clients through the dissolution process while working with appropriate third party professionals to move the family through the divorce process as compassionately and efficiently as possible. 

Some Distinctions between Collaborative Divorce and Peaceful Divorce™

Licensed attorneys may utilize the peaceful divorce model. By comparison, attorneys may be required to for practice law for up to 5 years prior to taking collaborative divorce training. 

Intention is paramount in peaceful divorce – not signing an agreement regarding withdrawal and penalties. A shared commitment to stay out of court and utilize other resources including mediators, coaches, parenting coordinators, and financial professionals, provides many alternatives to the adversarial process.

Reconciliation

The Peaceful Divorce Model recognizes reconciliation as an option for divorcing couples that may be desirable and feasible, depending on the circumstances of each particular couple. As Peaceful Divorce professionals interact with clients throughout this process, all are committed providing resources for the couple to fully explore option of reconciliation at any time.

Domestic Violence

The Peaceful Divorce Model recognizes that in those cases where there has been domestic violence, the lawyers will need to evaluate whether utilization of the model is appropriate.  If determined that it is, special precautions may need to be taken, and the lawyers may consider utilizing a DV advocate as a member of Peaceful Divorce “team” to assist in facilitating the process.
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Becoming a Peaceful Warrior
1. The adversarial method of resolving family disputes is inefficient, unduly expensive and counterproductive.

a. Setting the right tone: the Initial Consultation 

b. Consider avoiding “filing” as a first step

i. Exception: where choice of forum or personal jurisdiction is a concern

c. Focus on client’s family values and objectives in formulating a plan for resolution

d. Eschew “old school” labels, tactics and demeanor

i. No more “opposing counsel” or “adverse party”

ii. Maintain a balanced perspective

(1) You know precisely where the other side is coming from

(2) You could just as likely have been retained by the other spouse

iii. This is not a “game” or “contest” - this is a family

e. You and You Egos are not interested parties

2. The New Paradigm: Family lawyers can and should eschew traditional, adversarial means to resolution

a. Setting the right tone between the attorneys

i. Scheduling conference between attorneys

(1) Face to face

(2) Discuss the use of a peaceful path to resolution

(3) Seek attorney’s “buy in” to process

(4) If attorney is not interested, explain that you will still plan to proceed as if you had his/her cooperation - i.e. you won’t be deterred from using peaceful means to resolution

(5) Discuss and agree on cut off date for identification and classification of marital assets and liabilities

b. Establish trust, rather than mistrust, as the basis for dealing with each other

i. If someone has already filed, consider implementing a stay of proceedings or enlargements of time to respond to petition

ii. Being adversarial creates an aura of mistrust

iii. Recognize that fear, hurt and anger (as opposed to a desire to control or manipulate) is what typically motivates bad behavior, and establish means to address those issue

iv. Pledge to work cooperatively and be responsive

c. Create a Pathway to Peaceful Divorce - Meeting of Attorneys

i. Discuss discovery needs and costs

(1) Financial Affidavits and supporting documentation

(2) Involvement of the clients in meeting discovery objectives

(3) Tailor discovery to meet needs of the particular family and issues involved

(4) Experts

(5) Third parties

(6) Create time horizons so people will be looking ahead

ii. Discuss immediate temporary issues

(1) Don’t be afraid to be informal

(2) Be creative

(3) Be flexible - no Waterloos!

(4) All agreements should be without prejudice

(5) What happens in Vegas stays in Vegas - temporary issues/resolutions will not be used by/against a party in legal proceedings 

(6) Make sure that there is a coherent plan to pay costs and professional fees

(7) Status quo should be the key

(8) Signed stipulations can create a comfort zone

iii. Set date for meeting of professionals

iv. Set ultimate time horizon

(1) Mediation or settlement conference with professionals and clients

(2) Resolve to have assignments completed at least a week in advance

(3) One party prepare pro-forma agreement

v. Fill out Pathway to Peaceful Divorce Resolution Worksheet

(1) Provide copy to clients

(2) Advise them of your expectations for them

d. Perform with Integrity

i. Do what you say you’re going to do, when you say you’re going to do it

ii. Comply responsibly

iii. Explain delays/obstacles and propose new deadline

iv. Explore creative ways to secure compliance

v. Remember, this is probably the first time that either party has gone through a divorce - they will make mistakes

vi. Don’t demonize the clients or your colleague

vii. Make necessary and reasonable adjustments to the timeline

viii. Be well prepared to discuss issues and negotiate - Give the same attention to preparation as you would for trial

e. Working with the Team - Meeting of professionals

i. Agenda 

ii. Status of discovery

iii. Temporary issues

iv. Financial issues

(1) Assets

(a) Identification

(b) Classification

(c) Valuation

(2) Support

(a) Vocational issues

(b) Imputed income

(c) Needs

(3) Preservation or sale of assets

(4) Costs of dispute resolution process

v. Parenting

vi. Costs and fees

vii. Miscellaneous

3. Removing Roadblocks

a. Lack of Buy In

b. Lack of Trust

c. Lack of Integrity

d. Lack of Focus

e. Lack of Cooperation

f. Securing Compliance

g. Breaches of Protocol

h. Inability to Agree

i. Weak Links

i. Attorney

ii. Mediator

iii. Experts

iv. Judge

j. “Old School” Thinking

k. Clients with Their Own Agenda

l. Third Parties

i. Parents

ii. BF/GF/New Spouse

iii. Children

iv. Other professionals

4. Ethical Considerations

a. Duty to Represent Client Zealously

b. Lawyer as Advocate

c. Lawyer as Counselor

d. Duty of Loyalty

e. Unrepresented Persons

f. Fees

5. The Peaceful Divorce as a Business Model

a. Increased personal satisfaction

b. Increased client satisfaction

c. Better focused than process-oriented representation

d. Greater cost control

e. More opportunities for creativity

f. Higher realization on fees

g. Good business for family lawyers

RESPECT for the Peaceful Warrior
Respect 

Treat all participants courteously


Integrity: doing what you say you will do, when you say you will do it


Preserve the honor and dignity of the family

Educate

Instill in all participants the value of peaceful resolution of family disputes

Understand, recommend and utilize appropriate and effective alternative dispute resolution techniques

Support

Encourage your client to create his/her vision of life after divorce


Refer your client to other professionals who can help bring their dreams to 


reality

Prepare

Be ready to negotiate effectively.


Know your case and prepare as if you were going to trial

Empathize
Be mindful of the other party’s rights, perspectives and objectives - he or she could just as likely have been your client

Understand the stresses being faced by your client and his or her spouse and assist in creating coping mechanisms 

Cooperate
Cooperate on scheduling, requests for extensions of time and the like as a matter of common courtesy

If litigation is necessary, adopt a civil and cooperative approach to your advocacy -  stipulate where possible, cooperate with the admission of exhibits, accommodate the other side’s expert witnesses, and advocate without becoming antagonistic.

Trust
Be predisposed to trust your colleague and his client rather than assuming they are not worthy of your trust

Take seriously the trust reposed in you and your client by the other party and his/her counsel

The Role Of Third Party Professionals In The Peaceful Divorce Model

Trend: Alternative Practice Models are being developed across the country and throughout the state. These models do not include attorneys representing individual clients. For example, in the 20th circuit, a team comprised of a retired judge, a mental health professional, a financial professional and one attorney are facilitating the divorce process. In the cases they work on, if the parties have attorneys, the attorneys do not participate.

1. Interdisciplinary Team Approach

A. The Peaceful Divorce Model recognizes that every family is unique and faces unique challenges. The model recognizes that divorce is not “one size fits all” and embodies a “menu” of services that includes attorneys

B.  The Peaceful Divorce Model considers the global needs of the family, incorporates proactive utilization of professionals with interdisciplinary backgrounds including:

1. financial professionals – beyond the forensic accountant

2. parenting coordinators, divorce educators, parenting educators

3. mental health professionals

4. divorce coaches

5. domestic violence advocates

6. mediators

C.  Peaceful Divorce professionals are available as needed to address financial, therapeutic & alternative dispute resolution issues 

D.  Peaceful Divorce professionals share a commitment to move the family through the divorce process as compassionately and efficiently as possible. Typically they are lower price-point professionals, and sometimes one professional can work with more than one client. 

E. The Peaceful Divorce Model is an interdisciplinary team approach, with the attorneys taking the leadership role, and all professionals keeping the clients focused on creating their peaceful divorce.

2. Types of Third Party Professionals

A.
Financial Professionals  -- types, roles, can one work on behalf of the family or is more than one needed?

-Current movement toward use of Certified Divorce Financial Analyst or Certified Divorce Financial Planner.

-Opportunity for forensic accountants to shift their role

-Lower cost for family by utilizing one financial professional as an analyst and advisor focused on the best outcome for all family members

B.
Parenting Coordinators – ADR model, consent agreement defining role, goals, parents’ participation, etc. as alternative to (or in addition to) court order of appointment. This is a confidential process per new statute. 

-Parenting Coordinators are required to have specific domestic violence awareness training and can assist attorneys with assessment and awareness of more subtle power and control issues (i.e. financial abuse)

-The advantage of proactive approach as compared with having a court-appointed professional vs. court appointed professional recognized by current leadership of the Family Law Section of the Florida Bar and incorporated in the new Parenting Coordination Statute.
Note about Parent Education (a/k/a Divorce Education): Until 2006 there was oversight of mandatory 4-hour classes by individual circuits in Florida including quality control of curriculum, providers, and verification of attendance. Now DCF has responsibility and there are many providers – not all created equal. Some 4-hour classes are geared toward longer-term intervention. Florida’s Parenting Coordination statute includes educational purpose of the process that will enhance the 4-hour class experience.

C.        Mental Health Professionals – Consider professionals with interdisciplinary training (i.e. Association of Family and Conciliation Courts (AFCC) in addition to traditional role of therapist for individual family members

D.
Divorce Coaches – consider training, certification (i.e. Spiritual Divorce Coaches), primary licensing (or not), value to individuals going through the transformative process of divorce. 

E.
Domestic Violence Advocate -- In cases of domestic violence where it has been determined that the Peaceful Divorce process is appropriate.

Note about Domestic Violence: The Peaceful Divorce Model was reviewed by counsel for the Florida Coalition Against Domestic Violence (FCADV) to determine whether or not the model is appropriate for use in those cases that include a history of domestic violence. In such cases, particularly if there is a permanent injunction entered, the lawyers, whether they are representing the victim or the batterer, need to objectively evaluate whether this approach will work.  It may not be appropriate in some situations.  Counsel for the FCADV is of the opinion that that the Peaceful Divorce Model could still work if there is an injunction, but the lawyers would have to do all the talking to each other and take other safety precautions. 

In cases of domestic violence where it has been determined that participation in the Peaceful Divorce process is appropriate, counsel for the FCADV definitely sees potential benefits for victims of domestic violence if the lawyer includes a Domestic Violence Advocate on the team of other professionals working with the family.

The Advocate can work on empowerment issues with the victim, and do ongoing safety assessments as the process moves forward, since we know it is often a dangerous time. The Advocate can also assist in helping the victim think about what safety measures should be included in a parenting plan, and the fact that it is the victim who is helping to design the plan, and not the judge (who might not understand or recognize the safety considerations), could result in better results for the victim and the children.    

With respect to reconciliation, it is important to understand that because more often than not, the batterer does want reconciliation and it is the victim who is trying to legally end the relationship.  Opinion by counsel for the FCADV is that is NOT appropriate to encourage reconciliation where there is domestic violence since it may have taken years for the victim to finally decide to leave a dangerous situation, and it is likely that the batterer will say anything to make her drop the case and believe that this time, the batterer really will change.  Of course it is the victim's ultimate decision if that is what she wants to do, but the recommendation of counsel for the FCADV is that the lawyers should not actively encourage reconciliation it as an option. 

F.  
Mediators – Peaceful Divorce mediators – multiple mediations vs. marathons.


--Discussed in detail in section below entitled “Mediation and Peaceful Divorce”

Common themes regarding Third Party Professionals– decreasing stress, diffusing emotions, empowering clients to make good decisions – compare to feeling of making decisions “under the gun” in current adversarial mode.

3.  When Should Third Party Professionals Become Involved?
A.  That depends on the family, but generally the sooner the better. It’s easier to start doing something correctly than to do damage control. (recognized in the new Parenting Coordination statute)

B.  Every interaction with the client is an opportunity to assess needs and make recommendations.

C.  Decision to utilize one financial professional, a PC or a coach  -- even shifting toward a multiple mediation model -- requires an awareness of availability of these professionals, benefits of using them and willingness to try.

4.  Ethical considerations for Third Party Professionals

A. No dual roles

B. Training – licensure, accountability

C. Communication – confidentiality, consent, need for cooperation – focus on intent. Waivers to facilitate flow of communication.

Working with the Peaceful Divorce Model is a cooperative effort. While the attorney does not need to know specifics of every meeting between each client with and third party professional, there must be a general sense about how things are going so that the family is satisfied and proceeding as peacefully as possible. As rough spots occur, the Peaceful Divorce professionals should be “on the same page” to counsel the clients and resolve issues.
5.  Cost/Benefit Analysis – don’t all these professionals cost a lot of money?

A. Trend – pro se filings – fear of attorneys’ fees & attorneys “stirring the pot.” 

· Pro se clients are seeking out these third party professionals, turning to the internet for information, bypassing attorneys and filing pro se. 

B.   Reality -- Pro se problems created -- Not good for families & not good for the courts & not good for attorneys. Families need sound legal advice plus information and guidance about resources as they go through divorce.
      C.  Solution – Peaceful Divorce model decreases litigation costs and adds lower price-point professionals as needed.  Third party professionals have common goal: to be a resource to empower clients to resolve their own issues
D. Result -- Possibly a lower fee per case for the attorney, but share of larger pool of divorcing clients of a different caliber – peaceful divorce cases that you will help clients to create. 

6.  Getting Started:

A. Recognize that peaceful divorce is counter-intuitive to attorneys and to clients who are angry, fearful, frustrated, upset.  

 -- Attorneys are trained to win; shift thinking from adversarial win/lose to peaceful divorce -- win/win

B. Make your commitment and stand behind it. (Peaceful Warrior)

 -- Every time you counsel a client, you make the decision about whether you are going to “fuel the fire” and take the adversarial approach – or not.

· Use every client contact as an opportunity to shift your approach (and theirs). Understand that this is a process. It will take time to educate & lead by example (e.g., discuss cooperative process, don’t be deterred, etc

·  Utilization of Third Party Professionals committed to peaceful divorce and working with clients who are learning coping, communication and problem-solving skills will decrease the stress level of attorneys and help create a win-win for all

Mediation and Peaceful Divorce

A.  The role of the Attorney in a Peaceful Divorce mediation

Selection of Mediator:

1. Peaceful Divorce Certified Mediator  - true family dispute resolution orientation – not just “Let’s Make A Deal” Mediator.


2. Don’t just pick your friends or someone just because they refer you business.


3. Peaceful Divorce Mediator skilled in particular issues raised in your client’s situation.

 How Many Mediations and How Long?

1) Mediation is a process, not a one shot deal.  Your client can and should be offered as many mediations as it takes to settle all of the issues their case presents.   Do not give up on the process after just one try. Each mediation can and will take your client closer to a settlement.

2) Do not force yourself, your client or the Mediator to stay until an agreement is signed. Mediation is not a marathon.  Most parties (and the professionals!) are not at their best after four or five hours.  Don’t be afraid to adjourn and come back within a reasonable period of time, a week or two. A Peaceful Divorce Mediator understands this and won’t make you wait several weeks before you can get back with them.

3) The break in between mediations will give the parties time to meet with other professionals on the team, such as parenting coordinators, coaches and financial planners.

4) The break in between mediations will give you time to work with the other party’s attorney to complete exchange of documents and information that may be needed to form a complete settlement.

Format Of Mediation

Try not to insist on defaulting to caucus right off the bat.  If you have properly prepared your client for the mediation, and are engaging in a peaceful warrior model with counsel, a joint session can go a long way toward resolving the case and empowering the parties.

Instead, try to use caucus as needed as it still can be a valuable tool, but don’t miss out on the benefits that joint sessions can bring to the process.

Attorney’s Use of Third Party Professionals In Mediation

1) Selection of third party professionals should be geared to the specific facts and circumstances of your client’s case (i.e., parenting coordinator where parties can’t get along regarding their children, divorce coaches when your client is leaning on you emotionally).

2) Attendance of third party professionals during mediation process - determining when having third party professionals at the mediation would further and facilitate the peaceful divorce process.


3) Managing the “team” of professionals and utilization of their professional skills.


4) Recognition and respect for third party professionals’ training and expertise which is outside of attorney’s area of expertise and may be necessary to obtain a complete resolution of the issues and provide support to the family.

Conduct of Attorneys in Peaceful Divorce Mediation
1) In support of the Peaceful Divorce process and to facilitate a peaceful resolution for the couple or family, the attorneys will be solution-oriented and respectful to all parties and professionals in the mediation.

2) The attorneys will take off their “trial lawyer” or “adversarial” hat and operate at all times in a way that is geared to resolve disputes and create harmony for the family or couple engaged in the process.

II. Role of the Mediator in a Peaceful Divorce Mediation 

 Mediator in charge of the mediation as required by rule.  

1) The mediator will utilize the information provided by the attorneys as to    the facts of the case to determine how to conduct the mediation, including the format of the mediation (#2 below).

2) Style or Format of Mediation – Joint or Private (Caucus) session.  The mediator will use their expert dispute resolution skills and judgment to determine whether the mediation should proceed in a joint or caucus format.  This is flexible and can change throughout the mediation.  It is always preferable to initially proceed in a joint format to set the stage for the team spirit of the peaceful divorce mediation.

3) The mediator will be sensitive to if and when to break out into caucus.  Upon request, the mediator will always allow one or both parties to meet privately with their attorney and/or third party professionals.

4) The mediator will suggest whether it would be beneficial for the mediator to meet with the parties alone, and the attorneys will remain open to the suggestion if it is determined that this format would facilitate and further the peaceful divorce mediation process.

          III.  Ethical considerations

The essence of the Peaceful Divorce model is to encourage and promote ethical conduct on the part of the attorneys and third party professionals by recognizing, respecting and building upon the intention of the divorcing couple to create a peaceful resolution of the ending of their marriage.  
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